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THOMAS, Judge. 

I n J u l y 2006, E r i c a Sumpter C o n g r e s s e x e c u t e d a mo r t g a g e 

t o M o r t g a g e E l e c t r o n i c R e g i s t r a t i o n S y s t e m s , I n c . ("MERS"), as 

nominee f o r M o r t g a g e L e n d e r s N e t w o r k USA, I n c . ("MLN"), and a 

p r o m i s s o r y n o t e f o r t h e p r i n c i p a l amount o f $104,400 i n f a v o r 
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o f MLN. MLN s o l d C o n g r e s s ' s n o t e t o EMAX F i n a n c i a l Group 

("EMAX"); t h e n o t e c o n t a i n s an i n d o r s e m e n t t o EMAX. EMAX t h e n 

s o l d t h e n o t e t o R e s i d e n t i a l F u n d i n g Company, LLC ("RFC"). 

The i n d o r s e m e n t t o RFC i s n o t c o n t a i n e d on t h e n o t e i t s e l f ; 

i n s t e a d , t h e i n d o r s e m e n t i s on a s e p a r a t e p a p e r c a l l e d an 

a l l o n g e . S h o r t l y t h e r e a f t e r , RFC " s e c u r i t i z e d " 1 C o n g r e s s ' s 

n o t e and i n d o r s e d t h e n o t e , on t h e a l l o n g e , t o "U.S. Bank as 

t r u s t e e . " C o n g r e s s ' s n o t e was p l a c e d i n t o t h e 2007-EMX1 T r u s t 

("the T r u s t " ) ; U.S. Bank, N.A., i s t h e t r u s t e e o f t h e T r u s t 

and s e v e r a l o t h e r t r u s t s . S e c t i o n 2.02 o f t h e P o o l i n g and 

S e r v i c i n g Agreement ("PSA") f o r t h e T r u s t a c k n o w l e d g e s U.S. 

Bank's r e c e i p t o f t h e n o t e and a s s o c i a t e d d o c u m e n t a t i o n 

e v i d e n c i n g t r a n s f e r o f t h e n o t e i n t o t h e T r u s t . F u r t h e r m o r e , 

t h e A s s i g n m e n t and A s s u m p t i o n Agreement b e t w e e n t h e T r u s t 

d e p o s i t o r , R e s i d e n t i a l A s s e t s S e c u r i t i e s C o r p o r a t i o n ("RASC"), 

and RFC p r o v i d e s t h a t RFC h a d i n d o r s e d t h e n o t e s p l a c e d i n t o 

t h e T r u s t t o U.S. Bank, as t r u s t e e , a t t h e t i m e o f t h e 

agreement i n M a r c h 2007. 

1 A c c o r d i n g t o the p a r t i e s ' b r i e f s , a note i s " s e c u r i t i z e d " 

when numerous mortgage notes are combined i n t o a p o o l , which, 

i n t u r n , i s d i v i d e d i n t o s m a l l e r p a r t s t h a t are s o l d t o 

i n v e s t o r s as mortgage-backed s e c u r i t i e s . 
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I n F e b r u a r y 2007, C o n g r e s s d e f a u l t e d on h e r l o a n 

p a y m e n t s . Her l o a n s e r v i c e r , Homecomings, i n f o r m e d h e r o f h e r 

d e l i n q u e n t payments and a t t e m p t e d t o work w i t h C o n g r e s s t o 

b r i n g h e r l o a n c u r r e n t . A l t h o u g h C o n g r e s s b r o u g h t h e r l o a n 

c u r r e n t , she was e v e n t u a l l y u n a b l e t o c o n t i n u e m a k i n g payments 

and d e f a u l t e d a g a i n . U l t i m a t e l y , i n May 2008, GMAC M o r t g a g e , 

w h i c h h a d merged w i t h Homecomings, n o t i f i e d C o n g r e s s t h a t h e r 

l o a n was a g a i n i n d e f a u l t . A l t h o u g h C o n g r e s s s e n t a c h e c k t o 

GMAC t o b r i n g h e r payments c u r r e n t , t h e c h e c k was n o t h o n o r e d 

b e c a u s e C o n g r e s s ' s a c c o u n t l a c k e d s u f f i c i e n t f u n d s . On June 

24, 2008, GMAC r e f e r r e d C o n g r e s s ' s m o r t g a g e f o r f o r e c l o s u r e . 

C o l l e e n M c C u l l o u g h , t h e a t t o r n e y a s s i g n e d t o h a n d l e t h e 

f o r e c l o s u r e , t e s t i f i e d t h a t she p r e p a r e d t h e a c c e l e r a t i o n 

l e t t e r s e n t t o C o n g r e s s on J u l y 1 1 , 2008, t o n o t i f y h e r t h a t 

t h e e n t i r e d e b t was due and t h a t f o r e c l o s u r e was i m m i n e n t . 

A f t e r she r e c e i v e d t h e a c c e l e r a t i o n l e t t e r , s a i d C o n g r e s s , she 

t e l e p h o n e d GMAC and spoke w i t h a r e p r e s e n t a t i v e , who, she 

s a i d , r e a s s u r e d h e r t h a t a f o r e c l o s u r e - s a l e d a t e h a d n o t been 

s e t and t o l d h e r t h a t GMAC w o u l d c o n t i n u e t o work w i t h h e r t o 

a v o i d f o r e c l o s u r e . However, M c C u l l o u g h h a d n o t i c e o f t h e 
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f o r e c l o s u r e s a l e p u b l i s h e d i n t h e Alabama M e s s e n g e r f o r t h r e e 

c o n s e c u t i v e weeks -- J u l y 12, 19, and 26, 2008. 

When M c C u l l o u g h c h e c k e d t h e t i t l e on C o n g r e s s ' s p r o p e r t y , 

she d i s c o v e r e d t h a t MERS was l i s t e d as t h e h o l d e r o f t h e 

m o r t g a g e . To remedy t h e p o s s i b i l i t y t h a t t h e d i s c r e p a n c y 

c o u l d c l o u d t i t l e t o t h e p r o p e r t y , M c C u l l o u g h , u s i n g an 

agreement f o r s i g n i n g a u t h o r i t y b e t w e e n h e r l a w f i r m , MERS, 

and GMAC, e x e c u t e d a mo r t g a ge a s s i g n m e n t on J u l y 29, 2008, 

t r a n s f e r r i n g t h e o w n e r s h i p o f t h e m o r t g a g e f r o m MERS t o U.S. 

Bank. A c c o r d i n g t o M c C u l l o u g h , t h e mort g a g e a s s i g n m e n t , 

a l t h o u g h i t i n d i c a t e d t h a t t h e a s s i g n m e n t i n c l u d e d an 

a s s i g n m e n t o f t h e r e l a t e d i n d e b t e d n e s s , was n o t i n t e n d e d t o 

t r a n s f e r a n y t h i n g b u t t h e m o r t g a g e as a way t o c l e a r t i t l e on 

t h e p r o p e r t y . M c C u l l o u g h s t a t e d t h a t t h e a s s i g n m e n t was n o t 

i n t e n d e d t o s e r v e t h e p u r p o s e o f n e g o t i a t i n g t h e n o t e . 

The f o r e c l o s u r e s a l e was h e l d a t t h e J e f f e r s o n C o u n t y 

C o u r t h o u s e on A u g u s t 12, 2008. U.S. Bank made t h e w i n n i n g b i d 

o f $49,600 a t t h e f o r e c l o s u r e s a l e . When C o n g r e s s f a i l e d t o 

y i e l d p o s s e s s i o n o f t h e p r o p e r t y t o U.S. Bank a f t e r i t s 
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demand, U.S. Bank f i l e d an e j e c t m e n t a c t i o n a g a i n s t C o n g r e s s 

on M a r c h 31, 2 0 0 9 . 2 

The c a s e was o r i g i n a l l y t r i e d on O c t o b e r 13, 2009, 

r e s u l t i n g i n a j u d g m e n t i n f a v o r o f U.S. Bank e n t e r e d on 

November 19, 2009. However, C o n g r e s s ' s p o s t j u d g m e n t m o t i o n 

was g r a n t e d by t h e t r i a l c o u r t on M a r c h 11, 2010, and t h e c a s e 

was s e t f o r a new t r i a l t o be h e l d on June 1, 2010. A f t e r t h e 

c o n c l u s i o n o f a t h r e e - d a y t r i a l h e l d on June 1-3, 2010, t h e 

t r i a l c o u r t e n t e r e d a l e n g t h y j u d g m e n t i n f a v o r o f U.S. Bank 

on F e b r u a r y 23, 2011. A f t e r t h e t r i a l c o u r t d e n i e d h e r 

p o s t j u d g m e n t m o t i o n , C o n g r e s s a p p e a l e d t o t h i s c o u r t . 

On a p p e a l , C o n g r e s s makes s e v e r a l a r g u m e n t s . She f i r s t 

a r g u e s t h a t t h e t r i a l c o u r t ' s j u d g m e n t i s v o i d b e c a u s e t h e 

f o r e c l o s u r e s a l e was i n v a l i d . She b a s e s t h i s argument on t h e 

f a c t t h a t t h e a s s i g n m e n t o f t h e m o r t g a g e t o U.S. Bank was n o t 

a c c o m p l i s h e d b e f o r e i t s i n s t i t u t i o n o f t h e f o r e c l o s u r e 

p r o c e e d i n g s , t h u s d e p r i v i n g U.S. Bank o f s t a n d i n g t o commence 

t h o s e p r o c e e d i n g s . See S t u r d i v a n t v. BAC Home Loans 

2As the t r i a l c o u r t e x p l a i n e d i n i t s judgment, Congress's 

stepmother, H e n r i e t t a J ackson , was named as a defendant 

n s e r v i c e was 

not r e s i d e i n 
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S e r v i c i n g , LP, [Ms. 2100245, December 16, 2011] So. 3d 

, ( A l a . C i v . App. 2 0 1 1 ) . A l t e r n a t i v e l y , C o n g r e s s 

a r g u e s t h a t t h e f o r e c l o s u r e deed was i n v a l i d f o r s e v e r a l 

r e a s o n s . She p o s i t s a g a i n t h a t U.S. Bank was n o t e n t i t l e d t o 

e x e r c i s e t h e power o f s a l e b e c a u s e t h e m o r t g a g e had n o t been 

a s s i g n e d t o i t and b e c a u s e t h e n o t e had n o t been i n d o r s e d t o 

i t ; i n a r e l a t e d a rgument, she c o n t e n d s t h a t t h e m o r t g a g e 

a s s i g n m e n t was i n e f f e c t i v e b e c a u s e i t was a sham i n t h a t i t 

r e c i t e d t h a t i t t r a n s f e r r e d b o t h t h e m o r t g a g e and t h e 

u n d e r l y i n g i n d e b t e d n e s s t o U.S. Bank when MERS d i d n o t have 

any i n t e r e s t i n t h e u n d e r l y i n g n o t e t o t r a n s f e r and when 

M c C u l l o u g h a d m i t t e d t h a t t h e r e c i t a l s i n t h e a s s i g n m e n t were 

n o t t r u e . 

C o n g r e s s n e x t a r g u e s t h a t t h e f o r e c l o s u r e deed was 

i n v a l i d b e c a u s e U.S. Bank f a i l e d t o f o l l o w s t a t u t o r y n o t i c e 

r e q u i r e m e n t s s e t o u t i n A l a . Code 1975, § 35-10-9, b e c a u s e i t 

d i d n o t l i s t t h e c u r r e n t i d e n t i t y o f t h e h o l d e r o r owner o f 

t h e n o t e and m o r t g a g e and b e c a u s e i t s t a t e d t h a t U.S. Bank had 

been a s s i g n e d t h e m o r t g a ge when i t had n o t y e t been a s s i g n e d . 

C o n g r e s s f u r t h e r a s s e r t s t h a t t h e n o t e and m o r t g a g e were 

s e p a r a t e d , m a k i n g t h e f o r e c l o s u r e i n v a l i d , t h a t U.S. Bank 
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b r e a c h e d i t s f i d u c i a r y d u t y t o h e r by f a i l i n g t o c o n d u c t a 

s a l e r e s u l t i n g i n a r e a s o n a b l e s a l e s p r i c e , and t h a t U.S. Bank 

d i d n o t p r o p e r l y n o t i f y h e r o f t h e a s s i g n m e n t o f h e r m o r t g a g e 

and n o t e , h e r d e f a u l t , o r t h e a c c e l e r a t i o n o f t h e m o r t g a g e 

d e b t . C o n g r e s s a l s o a r g u e s t h a t U.S. Bank m i s r e p r e s e n t e d t o 

h e r t h a t i t w o u l d f o l l o w l o s s - m i t i g a t i o n p r o c e d u r e s and 

a s s u r e d h e r t h a t f o r e c l o s u r e w o u l d n o t o c c u r w h i l e she was 

w o r k i n g w i t h U.S. Bank t o b r i n g t h e m o r t g a g e payments c u r r e n t 

and t h a t U.S. Bank f a i l e d t o f o l l o w c e r t a i n f e d e r a l 

r e g u l a t i o n s r e l a t i n g t o m o r t g a g e f o r e c l o s u r e s . 

C o n g r e s s a r g u e s t h a t t h e n o t e was n o t a n e g o t i a b l e 

i n s t r u m e n t , p r e s u m a b l y t o d e f e a t t h e t r i a l c o u r t ' s c o n c l u s i o n 

t h a t , r e g a r d l e s s o f w h e t h e r t h e n o t e was p r o p e r l y t r a n s f e r r e d 

i n t o t h e T r u s t , U.S. Bank was i t s h o l d e r and e n t i t l e d t o 

e n f o r c e t h e n o t e . She a l s o a r g u e s t h a t t h e t r i a l c o u r t 

i m p r o p e r l y r e q u i r e d h e r t o e s t a b l i s h t h a t t h e a l l o n g e was 

f o r g e d , f a b r i c a t e d , o r l a c k e d a u t h e n t i c i t y by c l e a r and 

c o n v i n c i n g e v i d e n c e . F i n a l l y , she c o m p l a i n s t h a t t h e t r i a l 

c o u r t e r r e d by f a i l i n g t o e x c l u d e o r s t r i k e t h e a l l o n g e t o t h e 

n o t e , w h i c h , she s a y s , was n o t t i m e l y p r o d u c e d i n d i s c o v e r y 
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and w h i c h , she a c c u s e s , was p r e p a r e d and i n s e r t e d i n t o t h e 

c u s t o d i a l f i l e "on t h e eve o f t r i a l . " 

As n o t e d above, t h e t r i a l c o u r t ' s judgment was e n t e r e d 

a f t e r a t h r e e - d a y t r i a l a t w h i c h t h e c o u r t h e a r d t e s t i m o n y and 

r e c e i v e d numerous e x h i b i t s . Thus, o u r r e v i e w o f t h e f i n d i n g s 

o f f a c t on w h i c h t h e judgment i s b a s e d i s g o v e r n e d by t h e o r e 

t e n u s r u l e : "Where e v i d e n c e i s p r e s e n t e d t o t h e t r i a l c o u r t 

o r e t e n u s , a p r e s u m p t i o n o f c o r r e c t n e s s e x i s t s as t o t h e 

c o u r t ' s c o n c l u s i o n s on i s s u e s o f f a c t ; i t s d e t e r m i n a t i o n w i l l 

n o t be d i s t u r b e d u n l e s s c l e a r l y e r r o n e o u s , w i t h o u t s u p p o r t i n g 

e v i d e n c e , m a n i f e s t l y u n j u s t , o r a g a i n s t t h e g r e a t w e i g h t o f 

t h e e v i d e n c e . " D i x o n v. W i n d s o r , 596 So. 2d 898, 899 ( A l a . 

1 9 9 2 ) . However, o u r r e v i e w o f t h e l e g a l c o n c l u s i o n s r e a c h e d 

by t h e t r i a l c o u r t i s n o t g o v e r n e d by t h e o r e t e n u s r u l e and 

i s , i n s t e a d , de novo. S h e a l y v. G o l d e n , 897 So. 2d 268, 271 

( A l a . 2 0 0 4 ) . 

We f i n d one i s s u e d i s p o s i t i v e o f t h i s a p p e a l a t t h i s 

t i m e : whether the t r i a l c o u r t i m p r o p e r l y r e q u i r e d Congress t o 

prove f o r g e r y or f a b r i c a t i o n o f the a l l o n g e by c l e a r and 

c o n v i n c i n g e v i d e n c e . Congress's argument r e g a r d i n g what she 

was a i m i n g t o prove a t t r i a l i s c o n f u s i n g a t b e s t . She 
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l i t t e r s her argument w i t h the d e s c r i p t i v e terms " i n v a l i d , " 

" f r a u d u l e n t , " and " f a b r i c a t e d . " A l t h o u g h Congress adduced 

some e v i d e n c e a t t r i a l i n d i c a t i n g t h a t d i g i t i z e d s i g n a t u r e s 

c o u l d be m a n i p u l a t e d and t h a t b o t h d i g i t i z e d s i g n a t u r e s and 

stamped s i g n a t u r e s c o u l d be e a s i l y reproduced, i t appears t h a t 

she was not i n t e n t on p r o v i n g t h a t the s i g n a t u r e s on the 

a l l o n g e were f o r g e d i n the t r a d i t i o n a l sense. Her e v i d e n c e 

t h a t d i g i t i z e d and stamped s i g n a t u r e s c o u l d be e a s i l y 

r e produced was i n t e n d e d t o su p p o r t her c o n t e n t i o n t h a t the 

a l l o n g e was, i n f a c t , f a b r i c a t e d w e l l a f t e r the a l l e g e d 

t r a n s f e r o f the note t o the T r u s t . She says a t the c o n c l u s i o n 

o f her argument on the i s s u e i n her a p p e l l a t e b r i e f t h a t the 

t r i a l j udge c o n f u s e d the r e a l i s s u e , about which she s t a t e s 

" [ a ] u t h e n t i c i t y o f the b u s i n e s s r e c o r d s i s q u a l i t a t i v e l y a 

d i f f e r e n t and more fundamental i s s u e than the a u t h e n t i c i t y o f 

the s i g n a t u r e on the a l l o n g e t h a t the t r i a l c o u r t f o c u s e s on." 

I t appears t h a t Congress wanted t o prove t h a t the a l l o n g e was 

f a b r i c a t e d or c r e a t e d a f t e r the f i r s t t r i a l by U.S. Bank or 

GMAC i n response t o her argument t h a t the note had not been 

p r o p e r l y n e g o t i a t e d t o U.S. Bank. 
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At the b e g i n n i n g of t r i a l , c o u n s e l f o r the p a r t i e s had a 

d i s c u s s i o n b e f o r e the t r i a l c o u r t about Congress's f a i l u r e t o 

f i l e o b j e c t i o n s t o the a u t h e n t i c i t y of U.S. Bank's e x h i b i t s 

w i t h i n the time s p e c i f i e d i n the p r e t r i a l s c h e d u l i n g o r d e r . 

A p p a r e n t l y , a l t h o u g h Congress f i l e d no o b j e c t i o n s b e f o r e 

t r i a l , on the morning of t r i a l , c o u n s e l f o r Congress i n d i c a t e d 

t h a t she d i d o b j e c t t o the a u t h e n t i c i t y o f c e r t a i n e x h i b i t s , 

i n c l u d i n g the a l l o n g e . The t r i a l c o u r t s t a t e d t h a t i t 

i n t e n d e d t o admit a l l e x h i b i t s and s t a t e d t h a t " i f [Congress] 

can show t h a t some shenanigans were g o i n g on, I ' l l c o n s i d e r 

t h a t when I d e c i d e the case." A t the time the copy of the 

note w i t h the a t t a c h e d a l l o n g e and the copy of the e n t i r e 

c u s t o d i a l f i l e , which a l s o c o n t a i n s a copy of the note and 

a l l o n g e , were e n t e r e d i n t o e v i d e n c e , Congress d i d not o b j e c t . 

I n s t e a d , she q u e s t i o n e d w i t n e s s e s r e g a r d i n g where the a l l o n g e 

had been l o c a t e d i n the c u s t o d i a l f i l e and when and how i t 

might have been c r e a t e d . 

The t r i a l c o u r t was c o r r e c t i n s t a t i n g t h a t the 

s i g n a t u r e s on the note and a l l o n g e are "presumed t o be 

a u t h e n t i c and a u t h o r i z e d " under the U n i f o r m Commercial Code 

("the UCC"). A l a . Code 1975, § 7-3-308(a). L i k e w i s e , A l a . R. 
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E v i d . 902(9) p r o v i d e s t h a t " [ e ] x t r i n s i c e v i d e n c e of 

a u t h e n t i c i t y as a c o n d i t i o n p r e c e d e nt t o a d m i s s i b i l i t y i s not 

r e q u i r e d w i t h r e s p e c t t o ... [c]ommercial paper, s i g n a t u r e s 

t h e r e o n , and documents r e l a t i n g t h e r e t o t o the e x t e n t p r o v i d e d 

by g e n e r a l commercial law." Thus, the a l l o n g e i t s e l f and the 

s i g n a t u r e s t h e r e o n are presumed t o be a u t h e n t i c and 

a u t h o r i z e d , and U.S. Bank was not r e q u i r e d i n the f i r s t 

i n s t a n c e t o e s t a b l i s h the a l l o n g e ' s a u t h e n t i c i t y t o ensure i t s 

a d m i s s i b i l i t y . 

However, d e s p i t e any presumptions i n f a v o r of the 

a u t h e n t i c i t y o f the a l l o n g e or i t s s i g n a t u r e s , Congress was 

e n t i t l e d t o c h a l l e n g e t h e i r a u t h e n t i c i t y . U.S. Bank does not 

d i s p u t e t h a t r i g h t , but i t i n s i s t s t h a t the t r i a l c o u r t 

p r o p e r l y r e q u i r e d Congress t o p r e s e n t c l e a r and c o n v i n c i n g 

e v i d e n c e of f o r g e r y or f a b r i c a t i o n of the a l l o n g e . A l t h o u g h 

U.S. Bank argues t h a t a f o r g e r y on a note must be shown by 

c l e a r and c o n v i n c i n g e v i d e n c e i n s i t u a t i o n s i n which a 

s i g n a t u r e i s presumed v a l i d , the O f f i c i a l Comment t o § 7-3-

308(a) s t a t e s o t h e r w i s e : 
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"'Presumed' i s d e f i n e d i n S e c t i o n [7-]1-201[ 3 ] and 

means t h a t u n t i l some e v i d e n c e i s i n t r o d u c e d which 

would su p p o r t a f i n d i n g t h a t the s i g n a t u r e i s f o r g e d 

or u n a u t h o r i z e d , the p l a i n t i f f i s not r e q u i r e d t o 

prove t h a t i t i s v a l i d . The presumptio n r e s t s upon 

the f a c t t h a t i n o r d i n a r y e x p e r i e n c e f o r g e d or 

u n a u t h o r i z e d s i g n a t u r e s are v e r y uncommon, and 

n o r m a l l y any e v i d e n c e i s w i t h i n the c o n t r o l o f , or 

more a c c e s s i b l e t o , the defendant. The defendant i s 

t h e r e f o r e r e q u i r e d t o make some s u f f i c i e n t showing 

of the grounds f o r the d e n i a l b e f o r e the p l a i n t i f f 

i s r e q u i r e d t o i n t r o d u c e e v i d e n c e . The defendant's 

e v i d e n c e need not be s u f f i c i e n t t o r e q u i r e a 

d i r e c t e d v e r d i c t , but i t must be enough t o s u p p o r t 

the d e n i a l by p e r m i t t i n g a f i n d i n g i n the 

d efendant's f a v o r . U n t i l i n t r o d u c t i o n of such 

e v i d e n c e the presumption r e q u i r e s a f i n d i n g f o r the 

p l a i n t i f f . Once such e v i d e n c e i s i n t r o d u c e d the 

burden of e s t a b l i s h i n g the s i g n a t u r e by a 

preponderance of the t o t a l e v i d e n c e i s on the 

p l a i n t i f f . " 

In i t s b r i e f , U.S. Bank r e l i e s on cases i n v o l v i n g p r o p e r l y 

r e c o r d e d deeds, which are presumed v a l i d and which may be 

impeached o n l y by c l e a r and c o n v i n c i n g e v i d e n c e . See, e.g., 

Thompson v. M i t c h e l l , 337 So. 2d 1317, 1318 ( A l a . 1976) ("This 

3 A l t h o u g h the O f f i c i a l Comment t o § 7-3-308 r e f e r s t o § 

7-1-201, the d e f i n i t i o n o f "presumed" i s no l o n g e r c o n t a i n e d 

i n t h a t code s e c t i o n . I n s t e a d , § 7-1-206 e x p l a i n s the use o f 

p r e sumptions under the UCC, s t a t i n g : "Whenever t h i s t i t l e 

c r e a t e s a 'presumption' w i t h r e s p e c t t o a f a c t , or p r o v i d e s 

t h a t a f a c t i s 'presumed,' the t r i e r o f f a c t must f i n d the 

e x i s t e n c e o f the f a c t u n l e s s and u n t i l e v i d e n c e i s i n t r o d u c e d 

t h a t s u p p o r t s a f i n d i n g o f i t s n o n e x i s t e n c e . " 
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c o u r t has s a i d t h a t p r o p e r e x e c u t i o n and r e c o r d a t i o n of a deed 

i s prima f a c i e e v i d e n c e of i t s due e x e c u t i o n and one a t t a c k i n g 

such a deed as a f o r g e r y must show t h a t i t was a f o r g e r y by 

c l e a r and c o n v i n c i n g e v i d e n c e , r e a c h i n g a h i g h degree of 

c e r t a i n t y , l e a v i n g no doubt of the t r u t h f u l n e s s of such 

f a c t . " ) . However, the note i s not a deed, and the UCC and not 

the common law c o n c e r n i n g deed f o r g e r i e s a p p l i e s t o q u e s t i o n s 

r e g a r d i n g i t s a u t h e n t i c i t y . As the above-quoted comment makes 

v e r y c l e a r , the o n l y burden on one a t t e m p t i n g t o r e b u t the 

p resumption i n f a v o r of a s i g n a t u r e on a note i s t o p r o v i d e 

s u b s t a n t i a l e v i d e n c e t o r e f u t e the p r e s umption. I f the 

p r e s u mption i s r e b u t t e d , the t r i a l c o u r t then e v a l u a t e s the 

i s s u e under a preponderance of the e v i d e n c e s t a n d a r d . As we 

e x p l a i n e d above, however, Congress appears t o be a r g u i n g not 

t h a t s i g n a t u r e s on the a l l o n g e are f o r g e d or o t h e r w i s e i n v a l i d 

t o p r e v e n t enforcement of the note, but t h a t the a l l o n g e was 

f a b r i c a t e d o r , e s s e n t i a l l y , c r e a t e d a f t e r the f i r s t t r i a l i n 

o r d e r t o remedy the apparent d e f e c t i n the c h a i n o f 

indorsements. Thus, d e s p i t e the r e l i a n c e on § 7-3-308 by the 

t r i a l c o u r t and the arguments of the p a r t i e s r e s p e c t i n g i t s 
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meaning, we conclude t h a t t h a t code s e c t i o n has no a p p l i c a t i o n 

here. 

N e v e r t h e l e s s , the t r i a l c o u r t r e q u i r e d t h a t Congress meet 

a h i g h e r burden than was r e q u i r e d i n o r d e r t o prove her 

c o n t e n t i o n t h a t the a l l o n g e was f a b r i c a t e d . There i s no 

r a t i o n a l b a s i s f o r the a p p l i c a t i o n of the c l e a r - a n d -

c o n v i n c i n g - e v i d e n c e s t a n d a r d of p r o o f t o t h i s p a r t i c u l a r f a c t 

q u e s t i o n . The t r i a l c o u r t was p r e s e n t e d w i t h i n d i r e c t 

e v i d e n c e i n d i c a t i n g t h a t the a l l o n g e was p a r t o f the c u s t o d i a l 

f i l e a t l e a s t by August 2007. Congress c h a l l e n g e d t h a t 

e v i d e n c e by p r e s e n t i n g the t e s t i m o n y of Thomas J . Adams, an 

e x p e r t i n mortgage s e c u r i t i z a t i o n , who s t a t e d t h a t the f a c t 

t h a t the a l l o n g e was p h y s i c a l l y l o c a t e d i n a d i f f e r e n t p a r t o f 

the c u s t o d i a l f i l e i n d i c a t e d t o him t h a t i t had been c r e a t e d 

a t a l a t e r t i m e . In a d d i t i o n , as the t r i a l c o u r t noted i n i t s 

judgment, t h e r e was some c o n f u s i o n r e g a r d i n g where the 

c u s t o d i a l f i l e was a c t u a l l y kept pending GMAC's r e q u e s t f o r 

the f i l e , which, the t r i a l c o u r t s t a t e d , a t l e a s t i n d i c a t e d 

"an o p p o r t u n i t y f o r the documents t o be a l t e r e d or 

m a n i p u l a t e d . " 
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The t r i a l c o u r t s h o u l d have e v a l u a t e d the i s s u e whether 

the a l l o n g e had been c r e a t e d a f t e r the f i r s t t r i a l under the 

p r e p o n d e r a n c e - o f - t h e - e v i d e n c e s t a n d a r d . Because i t used the 

h i g h e r c l e a r - a n d - c o n v i n c i n g - e v i d e n c e s t a n d a r d t o e v a l u a t e 

Congress's e v i d e n c e , t h i s c o u r t has no c h o i c e but t o r e v e r s e 

the t r i a l c o u r t ' s judgment and remand the cause t o the t r i a l 

c o u r t f o r i t t o e v a l u a t e the e v i d e n c e adduced a t t r i a l under 

the a p p r o p r i a t e s t a n d a r d of p r o o f . See Ex p a r t e P e r k i n s , 646 

So. 2d 46, 47 ( A l a . 1994) ( e x p l a i n i n g t h a t an a p p e l l a t e c o u r t , 

once i t determines t h a t a t r i a l c o u r t has i m p r o p e r l y a p p l i e d 

a h i g h e r burden of p r o o f t o an i s s u e , must " r e v e r s e [ ] the 

judgment and remand[] the cause t o a l l o w the t r i a l c o u r t t o 

make i t s d e t e r m i n a t i o n from the d i s p u t e d e v i d e n c e , u s i n g the 

c o r r e c t s t a n d a r d " ) . 

In l i g h t o f our r e v e r s a l o f the judgment on t h i s 

p a r t i c u l a r i s s u e , and because the t r i a l c o u r t ' s d e t e r m i n a t i o n 

on t h i s i s s u e on remand may a f f e c t the o t h e r i s s u e s r a i s e d by 

Congress i n t h i s a p p e a l , we p r e t e r m i t d i s c u s s i o n of Congress's 

o t h e r i s s u e s . See F a v o r i t e Market S t o r e v. Waldrop, 924 So. 

2d 719, 723 ( A l a . C i v . App. 2005) ( s t a t i n g t h a t t h i s c o u r t 
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would p r e t e r m i t d i s c u s s i o n o f f u r t h e r i s s u e s i n l i g h t of 

d i s p o s i t i v e n a t u r e of another i s s u e ) . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n and Moore, J J . , concur. 

Thompson, P.J., and Bryan, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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