REL: 06/08/2012

Notice: [his opinicn 1s zubjcct to formal zcovizion pefore ociclication in The advance
sneens of Southern Reporter. Readsrs are requested to netify the Reporter of Decisions,
AZzbame Apcclletce Courts, 300 DoxTor Avenug, MonTgoncezy, Alakcama 361C4-3741  ((334)
225%-0649), of any “veoegrephloal or othesr srrors, In order that cozrections may be made
ceforce the ovinion Zs wrinted 1in Southern Reporter.

ALABAMA COURT OF CIVIL APPEALS

OCTOBER TERM, 2011-2012

2100934

Erica Sumpter Congress
V.
U.S. Bank, N.A., as trustee

Appeal from Jefferson Circuit Court
(Cv-09-901113)

THOMAS, Judge.

In July 20046, Erica Sumpter Congress executed a mortgage
to Mortgage Electronic Reglstration Systems, Inc. ("MERS™), as
nominee for Mortgage Lenders Network USA, Inc. ("MLN"), and a

promissory note for the principal amount of $104,400 in favor
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of MLN. MLN sold Congress's note to EMAX Financial Group
("EMAX"); the note contains an indorsement to EMAX. EMAX then
sold the note to Residential Funding Company, LLC ("REFCY").
The indorsement tc REFC 1s nct contained on the note itself;
instead, the indorsement is on a separate paper called an
allonge. Shortly thereafter, RFC "securitized"' Congress's
note and indorsed the ncte, on the allonge, to "U.S. Bank as
trustee." Congress's note was placed into the 2007-EMX1 Trust
{("the Trust"); U.S. Bank, N.A., is the trustee of the Trust
and several cther trusts. Section 2.02 of the Pococling and
Servicing Agreement ("PSA") for the Trust acknowledges U.S.
Bank's receipt of the note and assocociated documentation
evidencing transfer of the note into the Trust. Furthermore,
the Assignment and Assumption Agreement bketween the Trust
depositor, Residential Assets Securities Corporaticn ("RASC"),
and RFC provides that RFC had indorsed the notes placed into
the Trust to U.S. Bank, as trustee, at the time of the

agreement in March 2007.

'According to the parties' briefs, a note is "securitized”
when numerous mortgage notes are combined into a pool, which,
in turn, 1s divided into smaller parts that are sold to
investors as moertgage-backed securities.
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In February 2007, Congress defaulted on her loan
payments. Her loan servicer, Homecomings, informed her of her
delinguent payments and attempted to work with Congress to
bring her loan current. Although Congress brought her loan
current, she was eventually unable to continue making payments
and defaulted again. Ultimately, in May 2008, GMAC Mortgage,
which had merged with Homecomings, nctifilied Congress that her
loan was again in default. Although Congress sent a check to
GMAC to bring her payments current, the check was not honored
because Congress's account lacked sufficient funds. On June
24, 2008, GMAC referred Congress's mortgage for foreclosure.

Colleen McCullough, the attorney assigned to handle the
foreclosure, tLestified tLhat she prepared the acceleraticn
letter sent to Congress on July 11, 2008, to notify her that
the entire debt was due and that foreclosure was imminent.
After she received the acceleration letter, said Congress, she
telephoned GMAC and spoke with a representative, who, she
said, reassured her that a foreclosure-sale date had not been
set and told her that GMAC would continue to work with her tc

avoid foreclosure., However, McCullcough had notice of the
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foreclosure sale published in the Alabama Messenger for three
consecutive weeks -- July 12, 19, and 26, 2008.

When McCullough checked the title on Congress's property,
she discovered that MERS was listed as the hclder of the
mortgage. To remedy the possibility that the discrepancy
could cleoud title to the property, McCullough, using an
agreement for signing authority between her law firm, MERS,
and GMAC, executed a mortgage assignment on July 29, 2008,
transferring the cwnership of the mortgage from MERS to U.S.
Bank. According to McCullough, the mortgage assignment,
although it indicated that the assignment included an
assignment of the related indebtedness, was not intended to
transfer anything but the mortgage as a way Lo clear title cn
the property. McCullough stated that the assignment was not
intended to serve the purpose of negotiating the note.

The foreclosure sale was held at the Jefferscn County
Courthouse on August 12, 2008, U.S. Bank made the winning bid
of 549,600 at the foreclosure sale. When Congress failed to

yield possession of the property to U.S. Bank after 1its
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demand, U.S. Bank filed an ejectment action against Congress
on March 31, 2009.°

The case was originally tried on October 13, 2009,
resulting in a Jjudgment in Zfavor of U.S. Bank entered on
November 19, 2009. Howewver, Congress's postjudgment meotion
was granted by the trial court on March 11, 2010, and the case
was set for a new trial to be held on June 1, 2010. After the
conclusion of a three-day trial held on June 1-32, 2010, the
trial court entered a lengthy judgment in favor of U.S. Bank
on February 23, 2011. After the trial court denied her
postijudgment motion, Congress appealed to this court.

On appeal, Congress makes several arguments. She first
argues that the trial court's jJudgment 1s void because the
foreclosure sale was invalid. She bhases this argument on the
fact that the assignment of the mortgage to U.S. Bank was not
accomplished befcre 1ts institution o¢f the foreclosure
proceedings, thus depriving U.S. Bank of standing to commence

those proceedings. See Sturdivant v. BRBAC Home Loans

‘As the trial court explained in its judgment, Congress's
stepmother, Henrietta Jackson, was named as a defendant
because she was present Iin the residence when service was
attempted on Congress. However, Jackson did not reside in
the residence, and she was dismissed as a party.
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Servicing, LP, [Ms. 2100245, December 16, 2011] So. 3d

+ ___ (Ala. Civ. App. 2011). Alternatively, Congress
argues that the foreclosure deed was invalid for several
reasons. She posits again that U.S. Bank was not entitled to
exercise the power of gsale because the mortgage had ncoct heen
assigned to it and because the note had not been indorsed to
it; in a related argument, she contends that Lthe mortgage
assignment was 1ineffective khecause it was a sham in that 1t
recited that 1t transferred both the mortgage and the
underlying indebtedness to U.5. Bank when MERS did not have
any interest in the underlying note fto transfer and when
McCullough admitted that the recitals in the assignment were
not true.

Congress next argues that the foreclosure deed was
invalid because U.S. Bank failed tc follow statutory notice
reguirements set out in Ala. Code 1975, & 35-10-9, because 1t
did not list the current identity of the heolder or owner of
the note and mortgage and because it stated that U.S5. Bank had
been assigned tLhe mocrtgage when it had not vet been assigned.
Congress further asserts that the note and mortgage were

separated, making the foreclosure invalid, that U.&%. Bank
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breached its Ifiduciary duty Lo her by failing to ccnduct a
sale resulting in a reascnable sales price, and that U.3. Bank
did not properly notify her of the assignment of her mortgage
and note, her default, or Lhe acceleraticn of the mcrtigage
debt. Congress also argues that U.S. Bank misrepresented to
her that it would follow loss-mitigation procedures and
assured her that foreclosure would not occur while she was
working with U.5. Bank to bhring the mortgage payments current
and that U.S. Bank failed to follow <certain federal
regulations relating to mortgage foreclosures.

Congress argues that the note was not a negotiable
instrument, presumably to defeat the trial ccurt's conclusion
that, regardless of whether the note was properly transferred
into the Trust, U.S. Bank was 1its holder and entitled to
enforce the note. She also argues that the trial court
improperly required her to establish that the allocnge was
forged, fakricated, or lacked authenticity by <¢lear and
convincing evidence. Finally, she complains that the trial
court erred by failing tc exclude or strike the allonge to the

note, which, she says, was not timely produced in discovery
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and which, she accuses, was prepared and inserted into the
custodial file "on the eve of trial.”

As noted above, the trial court's Jjudgment was entered
after a three-day trial at which the court heard Lestimony and
received numercus exhibits. Thus, our review of the findings
of fact on which the judgment is based is governed by the ore
tenus rule: "Where evidence 1s presented Lo the trial court

ore ftenus, a presumption of <correctness exists as to the

court's conclusions on issues of fact; its determination will
not be disturbed unless clearly errconeous, without supporting
evidence, manifestly unjust, c¢r against the great weight of

the evidence." Dixon v. Windsor, 59%6 So. 2d 898, 899 (Ala.

1982) . However, our review of the legal conclusions reached
by the trial court is nct governed by the ore tenus rule and

is, 1nstead, de novo. Shealy v. Golden, 897 So. 2d 268, 271

(Ala. 2004).

We find one issue dispositive of this appeal at this
time: whether the trial court improperly reguired Congress to
prove forgery or fabrication of the allonge by clear and
convincing evidence. Congress's argument regarding what she

was aiming to prove at trial is confusing at best. She
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litters her argument with the descriptive terms "invalid,"
"fraudulent," and "fabricated.™" Although Congress adduced
some evidence at trial indicating that digitized signatures
could ke manipulated and that both digitized signatures and
stamped signatures could be easily reproduced, it appears that
she was not intent on proving that the signatures on the
allonge were forged in the traditioconal sense. Her evidence
that digitized and stamped signatures could be easily
reproduced was Intended to support her contention that the
allenge was, 1n fact, fabricated well after the alleged
transfer of the note to the Trust. She says at the conclusion
of her argument on the issue in her appellate brief that the
trial judge confused the real 1ssue, about which she states
"la]uthenticity of the Dbusiness records 1s qualitatively a
different and more fundamental issue than the authenticity of
the signature on the allonge that the trial court focuses cn."
It appears that Congress wanted to prove that the allonge was

fabricated or created after the first trial by U.S. Bank or

GMAC 1in response to her argument that the note had not been

properly negotiated te U.S. Bank.
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At the beginning of trial, counsel for the parties had a
discussion before the trial court about Congress's failure to
file cokjections to the authenticity of U.S. Bank's exhibits
within the time specified in the pretrial scheduling order.
Apparently, although Congress filed no objections before
trial, on the morning of trial, counsel for Congress indicated
that she did object to the authenticity of certain exhibits,
including the allonge. The trial court stated that 1t
intended to admit all exhibits and stated that "if [Congress]
can show that some shenanigans were going on, I'll consider
that when I decide the case.™ At the time the copy of the
note with the attached allonge and the copy of the entire
custodial file, which also contains a copy of the note and
allconge, were entered into evidence, Congress did not object.
Instead, she questicned witnesses regarding where the allcnge
had been located in the custcedial file and when and how it
might have been created.

The trial court was correct 1n stating that the

signatures on the note and allonge are "presumed to be

authentic and authorized" under the Uniform Commercial Code

("the UCC"). Ala. Code 1975, § 7-3-308(a). Likewise, Ala. R.
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Evid. 902 (9) provides that "lelxtrinsic evidence of
authenticity as a condition precedent to admissibility is not
regquired with respect to ... [clommercial paper, signatures
thereon, and documents relating thereto to the extent provided
by general commercial law." Thus, the allonge itself and the
signatures thereon are presumed to Dbe authentic and
authorized, and U.S5. Bank was not reguired in the first
instance to establish the allonge's authenticity to ensure its
admissibility.

However, despite any presumptions 1in favor of the
authenticity of the allonge or its signatures, Congress was
entitled to challenge their authenticity. U.S. Bank does not
dispute that right, but 1t insists that the trial ccurt
properly required Congress to present clear and convincing
evidence of forgery or fabricaticn of the allcnge. Althcugh
U.S. Bank argues that a forgery on a note must be shown by
clear and convincing evidence 1in situations 1in which a
signature 1is presumed valid, the Official Ccomment to & 7-3-

3208 (a) states ctherwise:
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"!'Presumed' 1s defined in Section [7-11-201[°] and
means that until some evidence is introduced which
would support a finding that the signature is forged
or unauthorized, the plaintiff is nol required Lo
prove that it is wvalid. The presumption rests upon
the fact that in c¢rdinary experience forged or
unauthorized signatures are very uncommon, and
normally any evidence is within the control of, or
more accessible to, the defendant. The defendant is
therefore required Lo make some sufficient showing
of the grounds for the denial before the plaintiff
is required to introduce evidence. The defendant's
evidence need not be sufficient to reqgquire a
directed wverdict, but 1t must ke encugh Lo support
the denial by permitting a finding 1in the
defendant's favor. Until intreduction of such
evidence the presumptiocn requires a finding for the
plaintiff. Once such evidence 1is introduced the
burden of establishing the signature by a
preponderance of the total evidence 1s on the
plaintiff.”

In its brief, U.S. Bank relies c¢on cases 1involving properly
recorded deeds, which are presumed valid and which may be

impeached only by clear and convincing evidence. See, e.9.,

Thompson v. Mitchell, 337 So. 24 1317, 1318 (Ala. 1876) ("This

‘Although the Official Comment to § 7-3-308 refers to §
7-1-201, the definition of "presumed" is no longer contained
in that ccde section. TInstead, § 7-1-206 explains the use of
presumptions under the UCC, stating: "Whenever this title
creates a 'presumption' with respect tc a fact, or provides
that a fact is 'presumed,' the trier of fact must find the
existence of the fact unless and until evidence 1s introduced
that suppecrts a finding of its nonexistence."”

12
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court has said that proper execution and recordation of a deed
is prima facie evidence of its due execution and one attacking
such a deed as a forgery must show that it was a forgery by
clear and convincing evidence, reaching a high degree of
certainty, leaving no doubt of the truthfulness of such
fact."). However, the note 1s not a deed, and the UCC and not
the common law concerning deed forgeries applies to gquestions
regarding its authenticity. As the above-gucted comment makes
very clear, the only burden on one attempting to rebut the
presumpticn in favor of a signature on a note is tec provide
substantial evidence to refute the presumpticn. If the
presumpticn is rebutted, the trial court then evaluates the
issue under a preponderance of the evidence standard. As we
explained above, however, Congress appears to be arguing not
that signatures on the allonge are forged or ctherwise invalid
to prevent enforcement of the note, but that the allonge was

fabricated or, essentially, created after the first trial in

order to remedy the apparent defect 1in the chain of
indcrsements. Thus, despite the reliance on § 7-3-308 by the

trial court and the arguments of the parties respecting its
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meaning, we conclude that that code section has no application
here.

Nevertheless, the trial court required that Congress meet
a higher burden than was reguired 1in order to prove her
contention that the allonge was fabricated. There 1is no
rational basis for the application of the c¢lear-and-
convincing-evidence standard of procof to this particular fact
gquestion. The trial court was presented with indirect
evidence indicating that the allonge was part of the custodial
file at 1least by August 2007. Congress challenged that
evidence by presenting the testimony of Thomas J. Adams, an
expert 1In mortgage securitization, who stated that the fact
that the allonge was physically located in a different part of
the custodial file indicated to him that it had been created
at a later time. 1In addition, as the trial court noted in its
Judgment, there was some confusion regarding where the
custodial file was actually kept pending GMAC's reguest for
the file, which, the trial court stated, at least indicated
"an opportunity for the documents to be altered or

manipulated."
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The trial court should have evaluated the issue whether
the allonge had been created after the first trial under the
preponderance-of-the-evidence standard. Because 1t used the
higher clear-and-convincing-evidence standard to evaluate
Congress's evidence, this court has no choice but to reverse
the trial court's Jjudgment and remand the cause to the trial
court for 1t to evaluate the evidence adduced at trial under

the appropriate standard of preoof. See Ex parte Perkins, 646

So. 24 46, 47 (Ala. 1994) (explaining that an appellate court,
once it determines that a trial court has improperly applied
a higher burden of proof to an issue, must "reverse[] the
Judgment and remand[] the cause to allow the trial court to
make i1its determination from the disputed evidence, using the
correct standard").

In light of o¢ur reversal of the Judgment on this
particular issue, and because the trial court's determination
on this issue on remand may affect the cther issues raised by
Congress in this appeal, we pretermit discussion of Congress's

other issues. See Favorite Market Store v. Waldrop, 924 So.

2d 719, 723 {(Ala. Civ. App. 2005} (stating that this ccurt
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would pretermit discussion of further 1issues 1in light of
dispositive nature of another issue).

REVERSED AND REMANDED WITH INSTRUCTIONS.

Pittman and Moore, JJ., concur.

Thompson, P.J., and Brvan, J., concur in the result,

without writings.
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