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Dear Counsel:
Enclosed please find copies of my order denying the defendant’s motion for summary
judgment, granting plaintiff’s cross motion for partial summary judgment on his consumer
protection claims, and granting plaintiff’s motion for partial summary judgment declaring the
foreclosure sale to be void and setting it aside.
I chose not to enter specific findings or conclusions of law, since they are not
required. And any appellate court will undoubtedly sort through the record and discuss those
salient facts which may be pertinent to its decision on review.
However, I did want to share my reasoning for the decisions I entered.
Obviously, this is yet another convoluted case in the minefield of mortgage foreclosure
litigation involving MERS. Most of the facts surrounding the procedural history are not in
dispute.
While I recognize that the law is well-settled that a borrower like Mr. Bradburn generally
does not have recourse when he’s denied a refinance loan, I was troubled by the allegation that
he was told that he should stop making his mortgage payments so that he could qualify for
refinancing with Bank of America (BANA) and that once he fell behind he not only wasn’t
approved for that refinance but then found himself unable to bring his mortgage loan current or
resolve what he believed was a dispute about how much he was behind. Of course, that’s not
enough to prevail on a motion for summary judgment. And for purposes of these motions, it was
accepted that he was in default on his loan. And there’s also no question that the loan documents
allowed for the nonjudicial foreclosure sale of his home in the event of default.

I was not concerned with the fact that the sale was ultimately postponed more than 120
days by the trustee, since a new notice of foreclosure sale was had been issued. I could find
nothing in the Deed of Trust Act (DTA) or case law which required the lender or trustee to start
over by filing another notice of default. The Act forbids a sale less than 120 days after that
notice of default. This sale was well beyond that. I also felt that there was ample proof that the
required notices were issued and posted, notwithstanding Mr. Bradburn’s claims to the
contrary. That’s not to say that the notices were correct or proper under the DTA.
What seems to have been intended as a fairly simple procedure to avoid the necessity of a
judicial foreclosure, namely the DTA, might be made more complicated and confounding than in
the case at bar but it is difficult for me to see how. The DTA seems to contemplate a borrower
and a lender with an independent trustee having the power to foreclose on the deed of trust in the
event of default by the borrower. The lender would normally hold the underlying note and be the
beneficiary of it. Here matters have been complicated by the sale of the underlying note from
HomeStar Lending to Countrywide, which was later acquired by BANA. Fidelity Title was
identified as the trustee but then MERS was characterized as the beneficiary “as the nominee” of
the lender and their assigns. At summary judgment it was claimed that the note was “owned” by
Fannie Mae although it was “held” by BANA, which was then described as the “servicer” of the
note at the behest of Fannie Mae.
There was no evidence that MERS was ever the owner or holder of the note. Hence,
under the Bain decision, MERS could not have been the beneficiary. Bain left open the issue of
whether MERS could act as an agent of the lender or trustee, and in support of its motion for
summary judgment defendants make that assertion here. More troubling is the role of
ReconTrust. It was ReconTrust which issued the notice of default to the borrower. ReconTrust
was not the trustee when that notice was issued. It’s undisputed that ReconTrust was, at all
times, a wholly owned subsidiary of BANA. There’s no reason, or at least none that I could see,
that would preclude ReconTrust from issuing a notice of default as an agent of BANA. But
thereafter MERS named ReconTrust as the trustee. Or perhaps ReconTrust named itself as the
trustee, since the signatory “G. Hernandez” was not an employee of MERS but rather was
employed by ReconTrust. While the DTA appears to have been amended and arguably might
permit a subsidiary to act as a trustee, the statutory requirement remains that the trustee be
independent and not beholden to the lender or borrower. Acting as an agent of BANA and being
a wholly owned subsidiary of BANA, it seems specious to attempt to argue that ReconTrust was
an independent trustee.
And under what authority did MERS have the right to name that trustee? As the agent of
BANA, having been named as the “nominee” by BANA’s predecessors in interest? The
evidence either compels or strongly points to the conclusion that MERS was a separately owned
corporation and acted independently; it was not owned by BANA, and I do not see where it owed
any fiduciary obligation or fealty to BANA (or Fannie Mae for that matter). While there is
evidence to support the claim that the defendants were following the servicing guidelines
promulgated by Fannie Mae, that’s not tantamount to a claim that they were acting at the
direction and control of the owner of this note.

Then there are the contradictory statements in the notices that were filed. BANA filed a
declaration with ReconTrust which identified Fannie Mae as the owner and beneficiary of the
deed of trust, yet ReconTrust later identified BANA as the beneficiary. Was that because of
MERS purported assignment of the note in favor of BANA? What rights did MERS have to
assign over to BANA the rights which presumably vested with Fannie Mae at that time? And if
BANA somehow became the beneficiary, under what authority did ReconTrust, acting as the
trustee, accept a credit bid from Fannie Mae at the foreclosure sale? Was that predicated on
BANA’s assignment of the deed of trust some three weeks after the trustee’s sale? A primary
reason for the requirement that the trustee have evidence to correctly identify the beneficiary of
the deed of trust is so the borrower will know who he needs to contact to try to reinstate or
resolve disputes about his loan, something which appears underscored by Mr. Bradburn’s stated
belief that he had been current with his payments until advised to fall in arrears and his dispute
about how far behind his loan had fallen.
The case law has consistently held that the DTA must be strictly followed. Absent a
valid waiver of the protections under the DTA, the failure to materially comply with that statute
renders a foreclosure sale pursuant to it invalid. While Mr. Bradburn did not avail himself of the
ability to seek to enjoin the sale, I felt the failure to strictly follow the requirements of the DTA
required setting aside this foreclosure sale, particularly the appointment of a trustee that was not
independent. I could not find that Fannie Mae as the claimed owner of the underlying note was a
bona fide purchaser for value, even if it was not complicit in the violations of the DTA.
Having found the foreclosure sale to be fatally flawed by defendants’ failure to strictly
comply with the DTA, it follows a priori that plaintiff was “injured”. I believe plaintiff met his
burden to show that defendants’ actions constituted an unfair or deceptive practice, that it
occurred in a trade or commerce, and that those practices impacted the public interest. Insofar as
plaintiff’s home was wrongfully sold, he was “injured”. The measure of his damages will need
to be proven at trial. If he was in default in his loan and would have faced the loss of his home,
he may yet face the same ultimate result. A jury may conclude that his damages are de
minimus. And if he claims significant monetary damages, it will be up to plaintiff to prove
causation, namely that those damages resulted from the wrongful conduct of defendants.
Very truly yours,

George N. Bowden

