UNITED STATES BANKRUPTCY COURT
Easterm District af California

Honorable Ronald H, Sargis
Bankruptey Judge
Sacramento, Calilornin

May 20, 2004 at 10:30 a.m,

10=21658=1=11 RICKTR WALKER HEANTHG = ORIHCTION
MLA Te CLATME OF CITIBANK, M.A.
4-¢-10  [52)

Lecal Pule 3007-1(=) (1) Motlion - Mo Oppesition rilwed.

Propar| Hotice Provided, The Proof of Beivice Tilad on April 6, 2010, atstes
that the Motion and aupperting pleadings wéerd gecved an réaapondent arsditox,
othés pPa¥ties in intarast, and OFfice of tha Unitad GBtatms Trustaes,

The oepre Hwotaw that the moving party filed the desolavatlion and exhibivs in
this matter am one dooument, This is nor tha practice in tha Bankruptoy Court,

"Motions, notioes, objections, responads, rapliss, declazations, affidavita,
pthar |dooumantary avidence, memarands of polntes and authoritlas, othes
supporping decuments, proots of sevvice, and related pleadings shall be filed
pE sepprate doouments.® Revissd cuidelines For the Preparaeios of Dooumenta,
{3} (a) . Counaal is raminded of tha court’s axpsctation that doouments Filed
with this court comply with the Revised Cuidelines for the Preparation of
Documsnte in Appendix IY of the Local Rules and that attorneys prackicing in
fuderal court comply with the Federsl Rules of Civil Proooduse and the Faderal

Ruleg @f Bankruptoy Procedyrs,
NOTICE

FAILURE T0 COMPLY WITH THE GUIDELINES AHD
FILING PLEADINGS WHICH DO NOT COMPLY WITH Tiim
FEDERAL RULES OF CIVIL PROCEDURE BHALL RESULY
IN THE MOTION BEING SUMMARILY DISMISSKED WITHOUT FREJUDTICE .

Tentativa Ruling] This Objmerien to & Proof of Claim has besn set for hearing
an thanotice raquired by Local Bankruptay Rule A007-1(a} (1), The fmilure of
the Tryataa and the yespondunt orsditor to file weitten opposation at least 14
T'*" P i:’-’ to the hearing as required by Local Benkruptoy Rule 3007-1(z) (1) (1)
i congidmred as QORSANt to the granting of tha metion, OF, Ghazali

46 F.39 52, 53 (9th Gy, 1995). v v, Meran,

The couet’'s Gentative decision is to nusbain the Objection to the Proaf of
Cleim and disallow the olaim in iets antirvaty with leave For the owner of Hhe
promiggory note.te fils s alaism by June 10, 2010, Oral arqumest may be
Fresented by the parties at the scheduled hearing, wha®a the parcies ahall
addrasy the issues ldestified in this tentative puling and such othér imsuss
um are nacedsary and appropriata to the courtfs resolution of the matter. Ir

B E 30, 210 md THID w.a,
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he cgurt’s tentatlve ruling becomes its final ruling, the court will make the
following findings of fact and conclusicona af laws

The Proof of Claim At issus, listed as claim numbaer % on the asurt’s officlal
claimg registry, aasarts a $1,320,650,52 securad claim. The Debtor chiects to
tha Claim on the basis that the claimane, Sitibank, N.A., did not provided any
evidagce that Citibank has the authority to bring the claim, as required By
Fuderal Rule of Bankruptcy Procedurs 3J001(c), randering tha eclaim facially

defaciive,

The coqurt’s gaview of rhe clalm shows that the Pesd of Trust purporta to hawve
been designed te Citibank, N.A. by Mortgsge Llwstronie Registration Syatams,
Ing, #= nominees foz Bayrook Mortgage Corporatlon on Maroh 5, 2010, (Proof of
Glaim |No. § p.26-37, Mar. 1%, 2010,) Debtor contends that thia doss not
eatablish that Citibank is ehe owner of the underling promissory nobte slnos the
mpgigroy, Mortgage Hlestronic Regletwatlon Byatams, Inc, (“MERS), had no
intérgst in the notae to transfer. Debtors loan was oviginated by Bayrook
Mortgage Corporation and no evidence of tha surrant swnes of tha promiasgry
nete da attached to the proof of elaim, ft i3 well sstablished law in the
Hinth | Cireuit that the asaignment of & trust deed does not assign the
undarlying promisecry note and plght to be paid, and that the secupity interast
1o incidant of the debt. 4 WITHIW Susmany or CaLironnts Daw, SEOURED TRANBAGTiowH T8 ROAL
ProrERTy 105 (10th md),

CITIBANK ANE NOT THE REAL PARTIES IN INTEMEST

illfarnia law, to perfect the trapsfer of mortgage paper ad oollmtersl
the cwnar ahould physically delivar ¢he Acte to the transferes. Beas v, Golden
Plan of California, Ine., 829 F.2d 705, 709 (9th Cir, 1988), Withsut physioal
trangfar, the sale of the note oould be invalid ax s fraudulant conveyanos,
Cal, Qv, Code 53440, or aa upparfected, Cal. Com, Cods BE9313-9314. Zee Roorn
BERntAkpy, CaLironnIn MopTaAGRs aub Deeox oF TROSTS, AND FORPCLOsiRe LIviosAPIoN §1.26 (4th
med, 2008). ‘fhe note here spacifisally identified tha party e whom it waa
payabli, Bayrock Mortgage Corporation, and the note therefora &annot be
tranafprrad unlass the note 1s andorssd. See Qal, Com. Code 553108, 3201, 3203,
4204, | Tha attachments to the claim de not watablish that Paysook Martgags
Corporation mndorged and seld the note to any other party.

TRANS I OF AN INTEREST IN THE DEED OF TRUST ALONE I8 VOID

MERE agted only as & “nominmse” for Bayrock Mertgage under tha Deed of Trust,
finca |ne evidance has been offered that the promissory note has bhaes
btransferrad, MERS could anly transfer What ever iptsgest it had in the Desd of
Trust.| However, the promissory nota and the Deod of Troat ars inseparable,
“Ihe ngta and vhe mortgage ars ingeparable; the LoPMer as essential, the later
B3 an dncident. An assignment of the notw carries tha martgage with it, while
an agajgnmant of the latter alons is a nullity.” Carpenter wv. Longan, 83 U.E5.
471, ZY4 (1872); accord Mepley v, Hotaling, 41 Cal, 22, 28 (1871); Seidell v.
Puxede | Land co., 216 Cal, 163, 170 (1932)) Cal, Civ, Code 520936, Tharefora,
+f on party recaives the note an another recaivas the desd of truet, the holdar
of the note pravails regardlsss of the order in which the interssts wers
Eransfgrred. Adler v. Sargsnt, 100 cal, 42, 45-50 (1BS5). : '

May 20, 2014 st 16:30 a.n.
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Furthgy, saveral oourts have acknewledged that MER2 is not the owner of the
underlying note and therefprs eould net transfer the notw, the hensficial
incergst in the deed of trust, or foreclose upen the property secured by the
dewd. |See In re Fareglosure Cases, 521 F. Supp, 2d 650, 653 (8,D. Oh. 2007);
ifl ra(Vargas, 136 B.R, 511, 520 (Bankr. C.0. Cal. 2008):; Landmack Nat’l Bank
¥, Kegler, 216 FP.3d 158 (Kan, 2009); LaSallas Bank v, Lamp, 824 W.¥.2.24 769
(N.Y. 1Bup. Ct, 2006). 8ince ns svidence of MERS' ownarship of the underlying
note has baan offersd, and ethar ¢ourts have concludad that MERS dems not own
tha updarlylng notes, this ceurk ia ¢énvinced that MERS had he interest it
oould [transfer to Citibank.

Sines MERS did not own the underling note, it could riot transfsc the benaflaial
intaraat of ths Dsed of Trust L6 anoChar. Any attempt to tranafer the
ial interest of a trust deed with out cwnesship of the undarlying note
undar Califernia law, Therefora Citibank has net sstablished that 1t

CLAIMS TO THE BENEFICIAL INTEREST IN THE DEED OF TRUST AND OWNERSHIP
ISH0RY NOTH EECUNRED THERENY

alao pointé out that four separats sntities have olaimed bereficial
ip of the dewd of trost. (Obj. to Claim 3=5, apr. 6, 2010.} The vrus
ownar [of the undarling promlesary note needs to step forward Te g&Ptls rhe
oloud |that hag baén created surrounding the relevant parties zights and
te undar £hs trust desd,

€. $802(a) provides that a glaim supported by & Precf of Claim 1
inless a party in interast ghiecte. Onos an objermtlon has been filed,
tha court may determins the amount of the claim after a notiosd hearing, 11
U.8.C.| 5802(b) . d9ipee the olaimant, Cltibask, has not established that it i=
tha awher of thﬁ_PTGmiiﬂﬁry nota zscured by tha trust dead, Cltilbank is unabla
to assprt 4 claim for payvment in ehis casm. The objeatlon is sustained and
E4a1m umbar 5 op the court’s official register im di=zallowsd 1o ilkx mntiresty,
with 1 ﬂrg fgglghi awner of the promissory notw to file a claim in this case

Tha eceprt disallowing tha precf of olaim doss not altay or moaify the trust
dead of the fast that somesone has an Anterest in the properiy whisalh can be
*ubj:;= Ehereto. The order dizallowing the proof of elaim shall sxprasaly so
providd.

Tha colrt shall issua a mlinute order consistent wleh this ruling.

May 20, 2010 st 10:30 a.m,
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