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Wright, Finlay & Zak, LLP & Chelsea Crowton, Wright, Finlay & Zak, LLP.

ORDER GRANTING DEFENDANT'S MOTION TO DISMISS AND
MOTION FOR SUMMARY JUDGMENT

(Dkt. ##39, 47).
ANDREW P. GORDON, District Judge.

Plaintiff Randy Springer defaulted on his home loan and defendant U.S. Bank
National Association—the current holder of Springer's mortgage note—began
foreclosure proceedings on Springer's home. Springer brought this action, pro se,
to stop the foreclosure. He claims that there is a problem with U.S. Bank's chain of
title and that U.S. Bank thus has no basis to foreclose. Springer claims that U.S.
Bank and the other defendants committed fraud, that they are violating Nevada
foreclosure laws, and that Springer is entitled to a declaration of the parties' rights.
U.S. Bank filed motions to dismiss and for summary judgment. ECF Nos. 39, 47.
Springer admitted all of the material facts against him by failing to respond to U.S.
Bank's request for admissions, and he failed to address most of U.S. Bank's legal
arguments. These are both reason enough to dismiss this case. But even if | were to
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reach the merits, U.S. Bank has provided unrebutted evidence showing that it is a
valid holder of Springer's note and deed, and thus that it has authority to foreclose
on Springer's home. | grant judgment in favor of U.S. Bank.

I. BACKGROUND

In 2004, Springer signed a note and deed of trust for his home loan. In 2005, and
again in 2009, U.S. Bank was assigned all interest in the note.l2l By 2010 Springer
defaulted,!2 so U.S. Bank started foreclosure proceedings on Springer's home.El A
notice of sale was recorded, but the sale was postponed when Springer filed this
action.l4l

Springer's complaint alleges three claims: (1) a claim for a declaration that U.S.
Bank and the other defendant have no interest in Springer's home or the note and
deed of trust related to his loan; (2) a fraud claim; and (3) a claim for wrongful
foreclosure. U.S. Bank moves to dismiss and for summary judgment. Because its
argument in both motions are largely coextensive, | address them together.

1. ANALYSIS

A. Summary Judgment and Motions to Dismiss

Summary judgment is appropriate when the pleadings, discovery responses, and
other offered evidence show "there is no genuine issue as to any material fact and
that the movant is entitled to judgment as a matter of law."5 When considering
summary judgment, I view all facts and draw all inferences in the light most
favorable to the non-moving party.[!

If the moving party demonstrates the absence of any genuine issue of material fact,
the burden shifts to the non-moving party to "set forth specific facts showing that
there is a genuine issue for trial."!d The non-moving party "must do more than
simply show that there is some metaphysical doubt as to the material facts."[ She
"must produce specific evidence, through affidavits or admissible discovery
material, to show" a sufficient evidentiary basis on which a reasonable fact finder
could find in her favor.l!

Alternatively, | may dismiss a plaintiff's complaint for "failure to state a claim
upon which relief can be granted."[% A properly pleaded complaint must provide
"a short and plain statement of the claim showing that the pleader is entitled to



relief."I2 While Rule 8 does not require detailed factual allegations, it demands
"more than labels and conclusions™ or a "formulaic recitation of the elements of a
cause of action."*2 "Factual allegations must be enough to rise above the
speculative level."I3l Thus, to survive a motion to dismiss, a complaint must
contain sufficient factual matter to “state a claim to relief that is plausible on its
face."l14

Even though a pro se litigant's complaint is held "to less stringent standards than
formal pleadings drafted by lawyers,"[23! it nevertheless must comply with the
applicable rules.l8

B. None of Springer’s claims can survive

Springer has effectively admitted all of the material facts against him—this is
reason enough to grant judgment in favor of defendants. U.S. Bank served upon
Springer several requests for admissions, and Springer failed to timely respond to
any of them.[!2 Federal Rule of Civil Procedure 36 states that when a party fails to
timely respond to a request for an admission, the party is "deemed [to have]
admitted” it. Springer has thus admitted that U.S. Bank was validly assigned his
note and deed of trust, that all assignments in its chain of title are valid, that U.S.
Bank committed no fraud, and that U.S. Bank has the authority to foreclose on his
home.!28 He has admitted all of the material facts entitling U.S. Bank to summary
judgment.

Springer provides no reason for why he ignored U.S. Bank's requests, and he
provides no evidence showing that he did not receive them. While | am
sympathetic to the fact that Springer is representing himself, this does not excuse
him from responding to proper requests for discovery. Thus, U.S. Bank is entitled
to summary judgment on this ground alone. But even if | were to consider
Springer's claims on the merits, as | explain below, they would still fail.

1. Springer has effectively conceded to dismissing his fraud claim (his second
cause of action), and even if he had not he fails to allege facts to support this
claim.

U.S. Bank contends that Springer has not alleged enough specific facts about how
the defendants committed fraud. Springer fails to respond to this argument, so
under our local rules he has effectively conceded that | should agree with U.S.
Bank and dismiss it.[22 But in any event his fraud claim fails on the merits.

A party asserting a fraud claim "must state with particularity the circumstances



constituting fraud."2% Allegations must be "specific enough to give defendants
notice of the particular misconduct which is alleged to constitute the fraud charged
so that they can defend against the charge and not just deny that they have done
anything wrong."21 The plaintiff must allege "'the time, place, and specific
content of the [fraud] as well as the identities of the parties to the [fraud]."??
Springer must thus allege in his complaint specific facts about the statements
defendants made, which defendants made these statements, how these statements
were false, how Springer relied on these statements, and what damage this reliance
caused.23

Springer alleges none of these things. He simply states that the defendants knew
there was false information in the assignments. Springer does not identify which
specific statements were false and how, who made the statements and when and
where, or how he relied on the statements. And there is no indication that Springer
could amend to fix these problems. His fraud theory is that the assignments were
invalid and that defendants attempted to enforce them anyway. But as | explain
below, the assignments are valid, so Springer's theory has no basis. | thus grant
summary judgment in favor of U.S. Bank on the second cause of action for fraud.

2. Springer's remaining claims related to U.S. Bank's ability to foreclose (his
first and third causes of action) fail for several reasons.

There are several reasons why Springer cannot maintain his first and third causes
of action. First, by failing to respond to most of U.S. Bank's arguments related to
these claims, Springer has again conceded that | should dismiss the claims. Instead
of addressing U.S. Bank's arguments, Springer picks the one argument he wants to
respond to and ignores the rest.

For example, U.S. Bank points out that, generally, a plaintiff can challenge a
foreclosure sale only if he shows that he performed his side of the mortgage
bargain—in other words, THAT HE IS CURRENT ON HIS LOAN
PAYMENTS.[24 And as U.S. Bank notes in its moving papers, Springer has not
alleged that he has made any effort to pay off his loan or that he would be able to
do so. Springer does not so much as acknowledge this argument in his response to
U.S. Bank's motions, and under the local rules this means he concedes them.[2
Again, I understand the challenges that come with representing oneself in a
complex case, but that does not mean a party can simply ignore opposing
arguments. Because Springer has consented to U.S. Bank's arguments for
dismissing the first and third causes of action, | need go no further.




But even if | were to address the one legal argument Springer meaningfully
disputes— whether the assignment of his note to U.S. Bank is invalid—he still
loses. Springer contends that U.S. Bank has no interest in his home because: (1) the
note and the assignments of the note are not endorsed, (2) an unendorsed
assignment and note are invalid, and (3) U.S. Bank was therefore never assigned
Springer's note (and thus cannot enforce it now).[28

Springer has not provided any authority holding that assignments of notes must be
endorsed. AN ASSIGNMENT, UNLIKE THE NOTE ITSELF, ISNOT A
NEGOTIABLE INSTRUMENT, AND THUS THERE APPEARS NO
REQUIREMENT THAT AN ASSIGNMENT BE ENDORSED.24 To the
extent Springer means U.S. Bank's assignment was invalid because the note was
not endorsed to U.S. Bank, that theory also lacks merit.

Mortgage notes are negotiable instruments.!28l One way to transfer negotiable
instruments is endorsing, or in other words signing, the instrument. For example,
when transferring ownership of a personal check, which is also a negotiable
instrument, the owner of the check usually endorses the check and hands it to the
new owner (who is then entitled to cash it). Mortgage notes can be transferred in
the same way. But endorsing an instrument is merely one way to prove that an
instrument was validly transferred, IT IS NOT A STRICT REQUIREMENT.

A party can also establish a note was transferred to it by providing evidence
of the transaction where it was given the note by the original holder.[2! "In
other words, [if] the party seeking to enforce the note cannot "prove’ its right
through the use of a valid endorsement, the party must "prove’ by some other

means that it was given possession of the note for the purpose of enforcing
it,"30

Here, the undisputed evidence shows that the note was properly transferred to U.S.
Bank. U.S. Bank has provided a copy of the note, which lists Novelle Financial
Services as the initial holder.2l U.S. Bank has also provided copies of an
assignment showing that Novelle agreed to transfer the note to U.S. Bank.22 This
Is sufficient evidence to show that Novelle intended to give U.S. Bank the right to
enforce Springer's note and did so. Springer has provided no evidence to dispute
this transfer. | thus grant summary judgment in favor of U.S. Bank on Springer's
first and third causes of action.

I11. CONCLUSION



IT IS THEREFORE ORDERED that U.S. Bank's Motion to Dismiss (Dkt. #39)
and Motion for Summary Judgment (Dkt. #47) are GRANTED. The clerk of court
shall enter judgment in favor of U.S. Bank on all of the plaintiff's claims.
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